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VA. CODE ANN. S 19.2-327.01*

L Introduecton
Prior to 2003, Virginia law allowed only twenty-one days after a final
judgment for felons to introduce newly discovered evidence of their innocence.'
The old rule was the nation's most restrictive deadline; in fact, eighteen states do
not have a time limit for presenting newly discovered evidence.' Senate Bill 1143

("SB 1143"), which would extend the twenty-one day period to ninety days, was
passed by the Virginia Senate on February 4, 2003, and was sent to the Virginia
House of Delegates.3 The House of Delegates passed the bill on February 19,
2003. 4 Governor Warner, however, delayed enactment of the bill until July 1,
2004.'
II. Discusrion
SB 1143 adds Section 19.2-327.01 to the Virginia Code.6 Section 19.2327.01 permits a final judgment, order, or decree in a criminal case to be modified, vacated, or suspended for a maximum of ninety days after the date of entry.7
Section 19.2-327.01 also allows a maximum of one-hundred days for counsel to
file a notice of appeal with the clerk of the circuit court and to deliver the notice

of appeal to the clerk of the Court of Appeals and to all opposing counsel.'
*
S. 1143, 2003 Gen. Assem., Reg. Sess. (Va. 2003) (to be codified as VA. CODE ANN. §
19.2-327.01). This case note will refer to the pending codified statute as VA. CODE ANN. §
19.2-327.01.
1. VA. Sup. CT. R. 1:1 (2003) (stating that all final judgments, orders, and decrees were
subject to be modified, vacated, or suspended for maximum of twenty-one days).
2.
Laurence Hammack, L.,gislaionon 21-day Rukefor New Etdence Bings Up OldQuestions;Sen.
Ken Stol, R-Virginia Beach, Has Proposedan Extension of the Limit to 90 Days, But CriticsSay That Isn't
Enough, ROANOKE TIMES, Jan. 19, 2003, at B1, availabkat 2003 WL 5788847.
3.
Virginia General Assembly, I.gslatiw Information System, at http://egl.state.va.us/cgibin/legp504.exe?ses=031 ityp=bil&val=sbl 143 (last visited Mar. 27,2003) [hereinafter Legislative
Information]. The bill passed the Senate unanimously. Id.
4.
Id. The bill passed the House of Delegates by a 72-27 vote. Id.
5.
Michael Sluss, Wamer Deays Change to 21-day Ruk, ROANOKE TMES, Mar. 26, 2003, at
B5, availabk at 2003 WL 5795765. Both the House of Delegates and the Senate voted to adopt
Governor Warner's recommendation. Legislative Information, sepranote 3.
6.
S. 1143, 2003 Gen. Assem., Reg. Sess. (Va. 2003).
7.
VA. CODE ANN. § 19.2-327.01. Section 19.2-327.01 provides that "all final judgments,
orders and decrees, in a criminal case in a circuit court shall remain under the control of the circuit
court, and be subject to be modified, vacated, or suspended for 90 days after the date of entry, and
no longer." Id.
8.
Id.
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The ninety-day rule minimally improves a defendant's ability to present
newly discovered evidence after trial. There are indications, however, that the
General Assembly created Section 19.2-327.01 as a temporary measure until the
Virginia Crime Commission can study the issue in more detail.9 The Commission would then present a recommendation to the 2004 General Assembly.'
The passage of Section 19.2-327.01 indicates that the General Assembly is
willing at least to study and consider the issue of newly discovered evidence after
conviction. Governor Warner amended SB 1143 in order to delay execution of
the act until July 1, 2004.11 The governor delayed enactment of the bill because
he considers ninety days to be insufficient, although the current bill will be
enacted if the General Assembly does not pass a longer extension. The Office
of the Attorney General of Virginia supports the ninety-day rule, but is reluctant
to support a further extension. 3
A study by the Virginia Crime Commission may help defense attorneys
determine whether the General Assembly will consider extending the deadline
even further. 1 4 Section 19.2-327.01, as created by SB 1143, likely will not have
much usefulness to a felon who continues to look for exonerating evidence after
conviction. However, SB 1143 suggests that the General Assembly is reconsidering its formerly strict stance on the issue.
Philip H. Yoon

9.
Michael Sluss & Kevin Miller, Bill to Extend the 21 -day Rule Goes to Gov. Wlarner's Desk,
ROANOKE TIMES, Feb. 20, 2003, at B4, availabk at 2003 WL 5792263. The article describes
Virginia's old "21-day rule" as "much maligned." Id.
10.
Id.
11.
Legislative Information, supra note 3; Sluss, supranote 5.
12.
Sluss, supra note 5. Governor Warner justified the delay by stating, " 'If the General
Assembly adopts a better approach, the courts will need to change their rules only once .... If the
General Assembly cannot pass a better approach, this bill will become law.'-" Id. (quoting Governor Warner).
13.
Hammack, supra note 2.
14.
See Sluss & Miller, supranote 9 (stating that Virginia Crime Commission will study issue
of extending deadline). Opponents of a further extension argue that frivolous petitions would
flood the courts and undermine "public confidence in the judicial system." Hammack, supranote
2. Proponents of an extension counter that states with a longer or no time limit have not encountered problems with the number of claims. Id.
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